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In the Supreme Court 
of the State of U tab 
EAST BENCH IRRIGATION COMPANY, 
et al., Plaintiffs and Respondents, 
vs. 
STATE OF UTAH; JOSEPH M. TRACY, 
State Engineer of the State of Utah; 
DESERET IRRIGATION COMPANY, 
et al., Defendants and Appellants. 
No. 8487 
BRIEF OF RESPONDENTS 
PRELIMINARY STATEMENT 
In the ((Preliminary Statement'' in the Brief of Appellants, 
defendants state that ((The issue before this Court is whether 
or not the trial court in entering its Findings of Fact, Conclu-
sions of Law and Decree, conformed to the order and direction 
of the Supreme Court in its decision." 
We agree with such statement of the issue in general. 
However , we believe that in reviewing the findings, conclusions 
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and judgment entered by the Honorable Lewis Jones, it is 
essential to recognize the limited statutory authority of the 
State Engineer and also the limitations on the power of the 
District Judge who reviews a decision of the State Engineer. 
In other words, in order to determine whether Judge Jones 
amended the findings of fact, conclusions of law, and the 
judgment, to conform to the views of the Supreme Court, we 
believe it is important to keep in mind what kind of a judgment 
the District Court has authority to enter in this type of a case. 
The most recent pronouncement of this Court on the sub-
ject is found in Bullock v. Tracy, State Engineer, et al., (Utah), 
294 P. 2d 707, wherein this Honorable Court reiterated a basic 
principle: 
cc ••• we note that this is not an action to adjudicate 
the rights of the parties to the use of tbis water. It is 
merely an appeal from the Engineer's decision and 
requires only the determination of whether the appli-
cation should be approved or rejected. The Engineer 
in making that decision exercises an executive function, 
he only determines whether there is reason to believe 
from the evidence that there are unappropriated waters 
in the proposed source which can be appropriated to 
a beneficial use without impairing existing rights or 
interfering with a more beneficial use and whether the 
proposed plan is feasible and within the financial ability 
of the applicant. Our decision has only the effect of 
authorizing or denying the applicant the right to pro-
ceed with his plan to appropriate the water the same 
as though it were made by the Engineer without an 
appeal." (Italics added.) 
The District Court rejected the proposed form of decree 
submitted by plaintiffs, and also rejected the proposed form 
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of decree submitted by defendants. By its findings of fact and 
conclusions of law the District Court determined that ( 1) the 
plaintiffs could accomplish the proposed changes without im-
pairing any vested rights of defendants, ( 2) the proposed 
plan is feasible, ( 3) the proposed changes are within the finan-
cial ability of the plaintiffs, and ( 4) the applications were 
not made for purposes of speculation and monopoly. Based 
upon such determination as set forth in findings and conclu-
sions, the District Court approved the applications and directed 
the State Engineer to perform his statutory duties in the ad-
ministration and management of the river system. 
On the present appeal, defendants assail in general, all 
of the findings of fact, conclusions of law and the entire judg-
ment entered by Judge Jones. Defendants refrain from men-
tioning the fact that the District Court in substance adopted 
all except one of the proposed findings of fact submitted by 
defendants themselves. The one proposed finding rejected in 
its entirety by the District Court would have expressly contra-
dicted the decision of this Court and would have required 
rejection rather than approval of the change applications. 
We dispute the contentions of defendants that they pro-
posed conclusions of law and decree nto conform to the Su-
preme Court's opinion." We contend that the proposed con-
clusions of law and decree submitted by defendants flagrantly 
contradict the decision of the Supreme Court and would nullify 
the change applications, and even create new rights in the 
defendants and deprive plaintiffs of substantial water rights 
without pleadings or evidence to warrant any such proposed 
conclusions of law and p~oposed decree. 
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No Statement of Facts appears in the Brief of Appellants. 
Any essential facts pertaining to the record on appeal will be 
stated in the argument. 
RESPONDENTS' POINTS 
Point 1: 
IN PERFORMING THE STATUTORY FUNCTION 
OF APPROVING OR REJECTING A CHANGE APPLICA-
TION, NEITHER THE STATE ENGINEER IN THE FIRST 
INSTANCE, NOR THE COURT ON APPEAL FROM HIS 
DECISION, HAS ANY AUTHORITY TO ADJUDICATE 
WATER RIGHTS. 
Point 2: 
THE FINDINGS OF FACT, CONCLUSIONS OF LAW 
AND JUDGMENT ENTERED BY. THE DISTRICT COURT 
DO NOT DISREGARD THE DECISION OF THIS COURT 
NOR DEPRIVE DEFENDANTS OF ANY RIGHTS WHAT-
SOEVER. 
Point 3: 
THE DISTRICT COURT PROPERLY REJECTED DE-
FENDANTS( PROPOSED FINDING OF FACT NO. 17, 
THEIR PROPOSED CONCLUSIONS OF LAW AND THEIR 
' PROPOSED DECREE, FOR SUCH PROPOSALS ARE CON-
TRARY TO THE DECISION OF THE SUPREME COURT, 
BEYOND THE ISSUES IN THIS PROCEEDING, UNSUP-
PORTED BY THE EVIDENCE, AND SUCH REJECTED 
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PROPOSALS, IF ADOPTED, WOULD HAVE CONSTI-
TUTED A REJECTION OF THE CHANGE APPLICA-
TIONS. 
ARGUMENT 
Point 1: 
IN PERFORMING THE STATUTORY FUNCTION 
OF APPROVING OR REJECTING A CHANGE APPLICA-
TION, NEITHER THE STATE ENGINEER IN THE FIRST 
INSTANCE, NOR THE COURT ON APPEAL FROM HIS 
DECISION, HAS ANY AUTHORITY TO ADJUDICATE 
, 
WATER RIGHTS. 
All of the change applications involved in this case were 
filed pursuant to Section 73-3-3, U.C.A. 195 3, which section 
provides in part: 
"The procedure in the State Engineer's office and 
the rights and duties of the applicants with respect to 
applications for permanent changes of point of diver-
sion, place or purpose of use shall be the same as pro-
vided in this title for applications to appropriate 
water.'' 
In construing this statute, the Honorable Lewis Jones, 
District Judge, concluded that in a proceeding for review of 
the decision of the State Engineer, the District Court by statute 
is limited to performing the same duties which the State Engi-
gineer could perform. Judge Jones took the position that the 
functions of the court in this type of proceeding are derivative, 
and inasmuch as the State Engineer could not adjudicate 
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water rights in approving or rejecting an application, the Court 
in reviewing the decision of the State Engineer likewise cannot 
adjudicate water rights. Judge Jones made the observation 
that the approval of the change applications is merely a license 
to proceed with the proposed changes insofar as those changes 
can be accomplished without interfering with the vested rights 
of other water users, whether such other water users are the 
protestants and defendants here or persons who are not even 
parties to these proceedings. 
Judge Jones indicated very clearly to counsel for the re-
spective parties at the time of argument, that he intended to 
follow the directions of the Supreme Court, and that he did 
not construe the decision of the Supreme Court to require him 
to do something which the State Engineer would not have any 
authority to do. 
In substance, the judgment entered by the District Court 
is a judgment approving the applications and directing the 
State Engineer to ccperform his full statutory duties in super-
visiting the accomplishing of the things applied for in the 
applications and in administering the waters of the Sevier 
River in the same manner, force and effect as though the said 
State Engineer had originally approved said applications and 
no appeal had been taken by the party." 
In the judgment approving the change applications, the 
District Court did not attempt to adjudicate any water rights, 
nor define the rights ofany persons. The Court made and en-
tered findings of fact and conclusions of law which supported 
the ultimate determination that the change applications should 
be approved. In its decision, this Honorable Court stated. 
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((There is reason to believe that the proposed changes 
can be made without impairing vested rights of lower 
water users ... , (2 Utah at 176, 271 P. 2d at 453). 
This Court concurred with the views of the District Court 
that the proposed changes can be made without impairing the 
vested rights of lower water users. Consequently, Judge Jones 
entered the appropriate judgment approving the change ap-
plications. 
We believe that it is appropriate to examine other decisions 
of this Honorable Court for guide-posts as to what the judg-
ment should contain. In the case of Eardley v. Terry, 94 Utah 
3 76, 77 P. 2d 362, this Court said: 
((The issue, whether before the State Engineer or on 
appeal to the district court or on appeal to this court, 
is only on the matter of whether there was probable 
reason to believe there was unappropriated water . . . 
All that the district court or this court on appeal from 
the district court, is called upon to do is to determine 
whether the application should be rejected or approved 
... It is also clear that the original approval of the State 
Engineer has no efficacy except that it shows that the 
applicant had the right to proceed with his application 
... Whether the water so appropriated is subject to 
being appropriated and can be taken for the use con-
templated without injury to the owners of prior rights 
is necessarily involved in making final proof and must 
of necessity be determined by the State Engineer from 
the proof submitted . . . Any application that is filed 
is subject to all prior rights which have accrued prior 
to such filing ... He can proceed only upon an absence 
of injury to such rights if he hopes to perfect a right 
and be immune from liability. Legally no one can be 
hurt by the procedure established by the legislature. 
At the same time, however, it permits the development 
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of our water resources to the utmost ... It (the court) 
should simply determine whether the application was 
rightly rejected. Jn determining that question the court 
stands in the same position as the state engineed did." 
(Italics added.) 
In the case of Whitmore v. Murray City, 107 Utah 445, 
154 P. 2d 748, this Court applied the rule in the Eardley case 
to proceedings involving change applications: 
(]n Eardley v. Terry, 94 Utah 367, 77 Pac. (2d) 362, 
this court considered the rights and duties of the state 
engineer in approving or denying an application for ap-
propriation of water rights, and we there held that in 
fulfilling his duties he acts in an administrative capacity 
only and has no authority to determine rights of parties. 
The same reasoning applies to the extent of the state en-
gineer's authority when he determines to grant or deny 
an application for change of diversion, use or place. 
It follows that in granting Murray City the right to 
change its point of diversion and return, the state 
engineer did not adjudicate the priority to the use of 
the water at that point of diversion, but merely de-
termined that it could use the water at that point as 
long as it did not interfere with the prior rights of 
others. The determination of the priority of rights 
is a judicial function and not among the powers of the 
state engineer. Since any action by the state engineer 
under this section cannot affect any vested right, it 
follows the court did not err in finding that notice 
by publication as provided therein, does not violate 
the due process clause of our constitution." (Italics 
added.) 
There are many reasons why the determination of the 
State Engineer and the Courts with respect to a change appli-
cation, like an application to appropriate water, should be 
10 
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restricted to the executive function of either approving or 
rejecting the application. Basically no rights can be adjudicated 
at this step. This procedure is designed to allow an applicant 
to proceed insofar as he does not interfere with the rights of 
others. As suggested by Judge Jones at the conclusion of the 
argument last November, in his opinion his .,approval of the 
applications is a mere license to proceed with the changes in 
such a manner that applicants will not interfere with the 
vested water rights of others. He stated categorically that 
approval of an application cannot injure anyone, for there is 
no adjudication of the rights of either the applicants or of 
the protestants. 
We respectfully call attention to the fact that the certificate 
of appropriation issued by the State Engineer contains the sig-
nificant phrase, nsubject to all prior rights." We again quote 
from the decision of this Honorable Court in the case of 
Bullock v. Tracy, State Engineer, et al., (Utah) 294 P. 2d 707: 
tt ••• It is merely an appeal from the Engineer's 
decision and requires only th·e determination of whether 
the application should be approved or rejected. The 
Engineer in making that decision exercises an executive 
function, he only determines whether there is reason 
to believe from the evidence that there are unappro-
priated waters in the proposed source which can be 
appropriated to a beneficial use without impairing ex-
isting rights or interfering with a more beneficial use 
and whether the proposed plan is feasible and within 
the financial ability of the applicant. Our decision has 
only the effect of authorizing or denying the appli-
cant the right to proceed with his plan to appropriate 
the water the same as though it were made by the En-
gineer without an appeal." ~Emphasis added.) 
11 
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The most recent decision of this Court on the subject 
fully accords with the position taken by Judge Jones. He ad-
hered strictly to the principles and rules enunciated in all of 
the cases above cited. Although the defendants assail the 
judgment by inuendo and insinuation, defendants do not cite 
a single case to support their attacks. They are unable to point 
a finger to judicial error, either by way of showing the inclusion 
of some provision which should have been excluded or the 
omission of some provision which should have been included 
in the judgment. 
On the prior appeal cont~ntion was made that the judg-
ment shifted from the State Engineer to the applicants the 
responsibility for administration of the river system under the 
changes proposed by plaintiffs. The reversal related to that 
provision. By its amended judgment, the District Court pro-
vided: 
"IT IS FURTHER ORDERED, ADJUDGED AND 
DECREED that the State Engineer perform his full 
statutory duties in supervising the accomplishing of 
the things applied for in the applications and in ad-
ministering the waters of the Sevier River in the same 
manner, force and effect as though the said State En-
gineer had originally approved said applications and 
no appeal had been taken by any party.'' (R. 89). 
The District Court rejected the proposals of plaintiffs for 
inclusion in the judgment of provisions which would prohibit 
lessening the flow of water past the Kingston measuring station 
or changing the time of flow to the detriment of the lower 
users. The District Court included such provisions in the con-
clusions of law, but declined to insert any such provisions in 
the judgment on the theory that there is no authority of law 
12 
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to insert such conditions in the judgment. In another recent 
case of McNaughton v. Eaton} (Utah), 291 P. 2d 886, this 
Court said: 
{(This appeal involves the right of the court to limit 
and regulate the right to the use of water acquired by 
appropriation ... Detailed regulations of the right to 
use water should be imposed with great caution for 
usually the parties can agree upon the necessary regu-
lations to meet the necessities as they arise and there-
fore it is better to do this than for the court to impose 
hard and fast regulations which cannot be changed to 
meet emergencies." 
In the decision of this Court on the former appeal it was 
stated, among other things: 
tt • • • This requires that the vested rights of the 
lower users shall not be impaired by such changes 
either by reducing the flow of water which shall there-
after flow past the Kingston measuring station for the 
use of the lower users or by changing the time of such 
flow to their detriment." 
This Court did not require the District Court to insert such 
condition or provision in the judgment. The trial judge incor-
porated such provision in· the conclusions of law. Admittedly, 
the approval of the change applications does not give the 
plaintiffs a license to interfere with the vested rights of any 
other water users. In making final proof under the change 
applications the plaintiffs will have to establish the changes 
without interfering with the rights of others. From the very 
inception of these proceedings the defendants have insisted 
that the changes could not be made without impairing their 
rights. The irrigation experts who testified for plaintiffs clearly 
13 
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stated that by constructing the reservoir near Hatch, and by 
following the practices outlined, the changes can be accom-
plished with a more efficient use of the water, without injury 
to any of the lower users. Such determination is set out in the 
findings of fact and conclusions of law, which this Court has 
already recognized as a valid determination warranting the 
approval of the change applications. 
The judgment in this case does just what the law author-
izes. It approves the change applications, but it neither adjudi-
cates nor impairs any water rights. 
Point 2: 
THE FINDINGS OF FACT, CONCLUSIONS OF LAW 
AND JUDGMENT ENTERED BY THE DISTRICT COURT 
DO NOT DISREGARD THE DECISION OF THIS COURT 
NOR DEPRIVE DEFENDANTS OF ANY RIGHTS WHAT-
SOEVER. 
We have already illustrated the fact that the judgment 
entered approves the change applications, but the judgment 
does not adjudicate any water rights nor impair any of the 
rights of defendants. There is no merit to the argument of 
defendants under Point I in the Brief of Appellants wherein 
they contend that 
~ tThe trial court failed and refused to amend its 
findings, conclusions and decree to conform to the views 
expressed by the Supreme Court in its decision." 
The plaintiffs dispute such contention of defendants and 
propose to show that it is utterly lacking in substance. It is 
14 
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interesting to note that. the plaintiffs complain about the find-
ings of fact entered by the District Court. The defendants 
carefully refrain from mentioning. the fact that the District 
Court in substance adopted all except one of . the proposed 
findings of fact submitted by defendants. Proposed finding 
of fact No .17, which the District Court rejected, is entirely 
inconsistent with other findings proposed by defendants: 
t t 17. That the storage and use of the water as pro-
posed by the plaintiffs in their application hereinabove 
referred to would deprive the defendants of water 
which defendants have for more than forty years used 
and stored and would impair the vested rights of the 
defendants." (R. 125). 
Such rejected finding ·of fact expressly contradicts and 
attempts to negative what this Court clearly stated in its pre-
vailing opinion: 
((There is reason to believe that the proposed changes 
can be made without impairing vested rights of lower 
water users ... " (2 Utah 2d 170 at 176, 271 P. 2d 
449 at 453). 
In spite cj. such unequivocal determination of the fact 
situation in the decision of this Court, defendants attempted 
to put the decision of this Court in reverse by the following 
language in paragraph 1 of their proposed conclusions of law 
and in paragraph 2 of defendants' proposed decree: 
tt2. That the construction and use of the Hatch Town 
Reservoir and the storage, use and change of point of 
diversion or place or nature of use as proposed in the 
plaintiffs' applications, if effected, would invade and 
impair the vested rights of the defendants in the waters 
of the South Fork of the Sevier River." (R. 127, 133). 
15 
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Defendants professed that they tcspent considerable time 
and effort in drawing proposed Findings of Fact, Conclusions 
of Law and Decree to conform to the Supreme Court's opinion.'' 
However, an examination of the record on appeal clearly dis-
closes that neither defendants' proposed finding of fact No. 
17 nor their conclusions of law nor their proposed decree were 
drawn with any design to conform to the dec;ision of this 
Court, but to nullify that decision. 
Under Point II in the Brief of Appellants, defendants 
argue the following specious proposition: 
((The trial court failed and refused in its conclusions 
of law and decree to provide that the applications must 
be allowed but only upon the conditions, among other 
things: (a) That water must flow past the Kingston 
station at the same time and in the same quantity as 
if no changes had been ,nade and (b) that water 
savings by drainage and by abandonment of respond-
ents' wasteful practices must be shown to dustify stor-
,, 
age. 
As we shall demonstrate, point (a) is covered by the 
conclusions of law entered by the District Court. With respect 
to the contention (((b) that water savings by drainage and by 
abandonment of respondents' wasteful practices must be shown 
to justify storage," this Court did not say that plaintiffs should 
be restrained from building a reservoir until they drain their 
lands or change their irrigation practices. This Honorable 
Court did not suggest that plaintiffs must disregard the recom-
mendations of their irrigation experts who testified that the 
reservoir must be built before the changes in irigation practices 
can be made or the water savings can be accomplished. This 
16 
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Court indicated that plaintiffs should follow the recommenda-
tions of their irrigation experts. 
The defendants admitted that they do not know how the 
changes can be made successfully. Yet, by their proposed con-
clusions of law and their proposed decree, they tried to dictate 
to plaintiffs how the plaintiffs shall proceed under their change 
applications, and even demanded that plaintiffs do ~xactly .th~ 
opposite of what their irrigation engineers recommended. 
Defendants assail the conclusions of law entered by the 
trial court; but defendants refrain from quoting a single line 
from those conclusions of law. To demonstrate that there is 
no substance to the repeated contentions ,and insinuations of 
defendants that the trial court ((failed and refused" to con-
form to the views expressed by the Supreme Court, plaintiffs 
now quote verbatim all of the conclusions of law entered by 
the District Court: 
((CONCLUSIONS OF LAW 
n 1. That the changes sought to be made by the applica-
tions herein can be made without impairing existing 
rights or interfering with the more beneficial use of the 
waters; the proposed plan is physically and economical-
ly feasible; the applicant has the financial ability to 
complete the proposed work, and the applications were 
filed in good faith and not for purposes of speculation 
or monopoly. 
«<2. That the applications should be approved and the 
State Engineer directed to endorse his approval on said 
applications and permit said applicants to proceed t<;> 
make the changes and do the things sought in said ap-
plications. 
17 
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'' 3. That in accomplishing the things set forth in said 
applications, the applicants shall act under the super-
vision and administration of the State Engineer with 
the same force and effect as if said applications had 
originally been granted in the State Engineer's office 
and no appeal taken. 
"4. That while the flow rights of the applicants in 
and to the waters or tributaries of the Sevier River 
were fixed by the 'Cox' decree, yet if the said flow 
rights are to be changed in part or all to storage .tights, 
and changes are made in the place and manner of use, 
the applicants should not be permitted to increase their 
consumptive use of said waters beyond that which they 
have actually been consuming. 
'CS. That in accomplishing the changes sought by 
these applications, the vested rights of the defendants 
shall not be impaired either by reducing the flow of 
water which shall thereafter flow past the Kingston 
measuring station, or by changing the time of such flow 
to their detriment. The court further concludes that 
under the circumstances of this case, defendants have 
a vested right to the use of all of the water which would 
be available for their use without the proposed changes. 
The upper users should not by a change in place of 
diversion or by a change in the place or nature of use 
consume more water than would have been consumed 
without the change. In other words, the defendants 
have a vested right to have the same quantity of water 
under such changes sought to be made as they would 
have had without them, and that the time when such 
water shall be· available to them shall not be materially 
changed so as to detrimentally interfere with their use 
of such waters. 
u6. Plaintiffs' proposed changes should not create an 
impossible administrtaive problem, and th~e problem 
of enforcing and administering the water in question 
18 
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should be left under the direction of the State Engineer, 
and his water commissioners." (R. 96-97). 
This Honorable Court did not require the guide-posts out-
lined in its decision to be inserted in the judgment. The District 
Court incorporated those provis~ons in the conclusions of law. 
Conclusi<?_ns of law No. 4 and 5 were definitely made for the 
benefit of the defendants. Defendants cannot point to any 
conclusion of law which injures them or which deprives them 
of any rights. 
Point 3: 
THE DISTRICT COURT PROPERLY REJECTED DE-
FENDANTS( PROPOSED FINDING OF FACT NO. 17, 
THEIR PROPOSED CONCLUSIONS OF LAW AND THEIR 
PROPOSED DECREE, FOR SUCH PROPOSALS ARE CON-
TRARY TO THE DECISION OF THE SUPREME COURT, 
BEYOND THE ISSUES IN THIS PROCEEDING, UNSUP-
PORTED BY THE EVIDENCE, AND SUCH REJECTED 
PROPOSALS, IF ADOPTED, WOULD HAVE CONSTI-
TUTED A REJECTION OF THE CHANGE APPLICA-
TIONS. 
It is elementary that a party cannot complain of the refusal 
of the court to be led into error. While the defendants complain 
that the District Court attempts to deprive defendants of their 
rights, an examination of the findings of fact, conclusions of 
law and judgment, clearly reveals that the court approved the 
change applications, but declined to adjudicate any water 
rights. Defendants do not show wherein they are injured in 
any manner. 
19 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
Defendants say that they invite the Court to examine 
carefully their proposed findings and decree, and compare them 
with the decision of this Court on the original appeal. Plaintiffs 
join in such invitation, for an examination of the record dis-
closes that the District Court adopted all except one of the 
proposed findings of fact submitted by defendants. That one 
prososed finding would dispute the very determination made 
by this Court, that t (There is reason to believe that the proposed 
changes can be made without impairing vested rights of lower 
water users.'' An examination of the proposed conclusions of 
law and the proposed decree submitted by defendants reveals 
that defendants sought to induce the District Court to dispute 
the decision of this Court and to nullify approval of the change 
applications. 
(a) By paragraph 2 of their proposed decree, defendants 
attempted to contradict the express determinaiotn of this Court; 
for notwithstanding this Court ~aid t (There is reason to believe 
that the proposed changes can be made without impairing 
vested rights of lower water users," defendants asked the 
Court to enter judgment to the effect that the proposed changes 
ttwould deprive the defendants of water" and ttwould impair 
the vested rights of defendants" (R. 127, 133). Such proposal 
certainly was not designed to ttconform to the opinion of the 
Supreme Court.'' 
(b) By paragr~ph 5 of their proposed conclusions of 
law, and by paragraph 6 of their proposed decree, defendants 
sought to have the court adjudicate water rights; for defendants 
demand that the court adjudge that ttno plaintiff has the right 
under the Cox Decree or otherwise to divert into the Old State 
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Ditch, or into any other di~~h or canal, for use upon the 5,000 
acres of new lands . . . those waters . . . that would flow past 
the Kingston measuring station in the absence of any storage 
... " On page 12 of the Brief of Appellants it is said that 
((Appellants see no reason why this issue cannot now be posi-
tively foreclosed by the inclusion in the Decree of their pro-
posed paragraph 6." The answer is that there was no issue 
in the case involving the Old State Ditch, but defendants ask 
for judgment against plaintiffs on something which is not even 
in the case. Their excuse for asking for an adjudication of 
water rights on a matter not involved in this case is that tcno 
possible harm can result." 
The defendants insist that there be an adjudication of 
water rights against the plaintiffs on some matter not in issue 
in this case, in violation of every fundamental concept of due 
process of law. 
(c) By paragraph 2 of the defendants' proposed conclu-
sions of law and by paragraph 3 of their proposed decree, 
defendants requested the court to order a radical change in 
the administration of the river under the Cox decree, to require 
adjustments and regulation every hour at the Kingston measur-
ing station. They asked that it be adjudged that ttthe defendants 
have a vested right to have the waters of ... the Sevier River 
flow past the Kingston Measuring Station on each and every 
day for every year in the same quantity and at the same hour 
as would have flowed past said Kingston Measuring Station if 
no storage, use, or change of point of diversion or place or 
nature of use, as proposed by plaintiffs in their applications 
had been made." (R. 127, 133-134). 
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In submitting such a ridiculous proposal, defendants might 
just as well have demanded that the flow be regulated every 
10 seconds. The defendants originally argued that the changes 
sought to be made by plaintiffs would render administration 
{(impossible." Neither the District Court nor this Honorable 
Court was mislead by such fantastic argument. Having failed 
to convince the courts that the proposed changes would render 
administration {(impossible," defendants conceived the idea of 
trying to make administration as difficult and as impractical and 
as needless! y expensive as possible. 
The evidence in the district court was to the effect that 
the river commissioners take daily measurements of the flow 
at Kingston and at other stations throughout the river system; 
but under the administrative practices established under the 
Cox decree they do not ordinarily adjust the flow of the river 
on a daily basis. Their adjustments are made at much less 
frequent intervals, except under special circumstances. This 
Court stated in its opinion: 
~ ~ . . . This requires that the vested rights of the lower 
users shalf not be impaired by such changes either by 
reducing the flow of water which shall thereafter flow 
past the Kingston measuring station for the use of the 
lower users or by changing the time of such flow to 
their detriment.'' 
The water which flows past Kingston goes into the Piute 
Reservoir before it is diverted by the lower users. In making 
a periodic adjustment between water users, the river commis-
sioners have attempted to be practical. They have never re-
sorted to the non the hour" or nby the hour" proposal of 
defendants. This Court further said: 
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((We therefore conclude that the defendants have a 
vested right to have the same quantity of water under 
such changes as they would have had without them, 
and that the time when such water shall be available 
to them shall not be materially changed so as to detri-
mentally interfere with their use of such waters." 
(Italics added.) · 
This Court certain! y did not require some radical useless 
change in existing administrative practices for allocating the 
water between the upper and lower users. Adjustments have 
never been on an hourly basis, and the only conceivable purpose 
of attempting to inject such a proposal into a court decree 
would be to complicate and render as difficult as possible the 
administration of the river system. 
(d) Defendants tnake the unfounded complaint that some 
essential provisions were omitted. Under Point III in the Brief 
of Appellants they argue: 
c CThe trial court failed to provide that the expense 
of making the determinations and studies concerning 
the water measurements should be borne by the re-
spondents as stated in the decision of this court." 
By defendants' proposed conclusion of law No. 3 and by 
paragraph 4 of their proposed decree, defendants did not 
merely propose that plaintiffs bear the additional cost which 
might be incident to the administration of the river under the 
change applications. There are now river commissioners em-
ployed on this river system, who make investigations and take 
measurements. This Court did not say that plaintiffs should 
pay the costs currently incurred for measurements or for the 
investigations made by the rtver commissioners. This Court 
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said the plaintiffs should bear the additional costs which are 
incident to such changes. This Court did not say that such a 
provision need be inserted in the judgment. The State Engineer 
is already charged by law with the responsibility of billing 
the water users their pro rata share of the costs. Any additional 
costs occasioned by the acts of certain water users could not 
legally be charged to water users not responsible for nor 
benefited by such additional costs. 
The proposed decree submitted by defendants is subject 
to the further objection that it attempts to tell the State Engineer 
to make some indefinite studies. Defendants try to tell the 
State Engineer to do something which they admit they do not 
know how to do, and then order the plaintiffs to pay for it. 
Judge Jones very properly rejected the unwarranted proposal. 
(e) Under Point IV in the Brief of Appellants, defendants 
argue: 
t tThe trial court failed to provide that any doubts 
or uncertainties in such determinations should be re-
solved against the respondents and in favor of the 
appellants." 
This Court did not require that either the formula for 
determining computations, or any other administrative tech-
nique, shall be inserted in the judgment. What the defendants 
want is something from which they can argue that there are 
uncertainties, and then claim the benefit of the doubts which 
they create. Defendants seem to be afraid that the river com-
missioners will use a little common sense. 
(f) Under Point V defendants make the following un-
tenable argument: 
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"The trial court erred in its judgment in summarily 
ordering the State Engineer to approve the applications 
tand return the same in order that applicants might 
proceed to carry out the changes proposed in said ap-
plications, in the same manner, force and effect as 
though approval had been granted in the State Engi-
neer's office in the first instance and no appeal to the 
courts had been taken.' '' 
The arguments of defendants are well answered in the 
Bullock case. There are a number of insinuations in the Brief 
of Appellants which infer that Judge Jones refused to pay any 
attention to what this Court said in its decision and that by his 
judgment he directed the State Engineer to ignore the decision 
of this Court. We feel impelled to remark that it was not Judge 
Jones, but the defendants who refused to pay any attention to 
what this Honorable Court said in its opinion. 
Complaint is made also that the District Court failed to 
impose conditions to the approval of the applications. We 
submit that there is no statutory authority for the State Engineer 
to impose such conditions. It is elementary that if the State 
Engineer has no authority to attach conditions to approval, 
the District Court likewise has no such authority. This Court 
has repeatedly stated that approval of an application does not 
give the applicant any right to impair the vested rights of 
others. Contrary to the arguments of defendants, the judgment 
approving the applications does not adjudicate any rights nor 
infringe any rights. This Court has said that in making the 
changes the plaintiffs shall not interfere with the vested rights 
of lower water users. The plaintiffs are not attempting to inter-
fere with those rights. Defendants have argued in vain that 
the proposed changes will automatically deprive them of water, 
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the evidence to the contrary notwithstanding. Defendants do 
not point to any language in the judgment which can possibly 
be construed to divest defendants of any rights. The judgment 
does not adjudicate any water rights. 
(g) Under Point VI in the Brief of Appellants, defendants 
contend: 
ttThe decree should provide that the reservoir may 
be built if and when respondents first demonstrate 
that they can and will substantially lower the water 
table in their meadow lands and discontinue their 
wasteful practice of applying excessive amounts of 
water to their lands." 
On page 18 of the Brief of Appelants, defendants contend 
that they drafted paragraphs 5 and 7 of their proposed decree 
ttin view" of the ((language" of this Court; and that "Appel-
lants understood the Supreme Court to definitely mean that 
the change applications were only approved on the basis of 
respondents draining their meadow lands." This Court cer-
tainly did not say that plaintiffs should disregard the recom-
mendations of their irrigation experts, but to follow those 
recommendations. The experts all testified that in order for 
plaintiffs to effectuate a water savings through drainage of 
meadow lands and modification of their irrigation practices, 
plaintiffs must first build the reservoir. At 2 Utah 2d 176 and 
271 P. 2d at 453, this Court made the following statements 
which defendants twist and misconstrue: 
((There is reason to believe that the proposed changes 
can be made without impairing vested rights of lower 
water users. From the testimony of plaintiffs' irrigation 
experts there is reason to believe that by storing water, 
which they now divert and consume on their lands, 
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in the fall, winter and early spring in the pro posed 
reservoir and by draining the water table of their 
meadow lands to a much lower level, a saving of at 
least 15,000 acre feet of consumed water can be effect-
ed. There is much evidence that these lands are flooded 
many times when water is plentiful in order to store 
it in the ground for the dry season, that this is a bene-
ficial use where there is no reservoir storage available1 
but is very wasteful as compared with reservoir storage 
and later irrigation ... " (Emphasis added.) 
In utter defiance of the decision of this Honorable Court, 
defendants still demand that their proposed conclusions of 
law No.4 and No.6 arid paragraphs 5 and 7 of their proposed 
decree be foisted on the plaintiffs to wreck the improvement 
program as far as possible. It is significant that paragraphs 
5 and 7 of defendants' proposed decree cannot be reconciled 
with either pleadings or evidence. By such paragraphs of 
defendants' proposed decree, the defendants seek to restrain 
plaintiffs from ever building the reservoir at Hatch until or 
unless plaintiffs first drain their lands (which cannot be drained 
economically until there is a reservoir) and until or unless 
plaintiffs first change their irrigation practices (which the 
irrigation experts said- plaintiffs could not alter until there is 
a reservoir) : 
u5. The plaintiffs do not have the right under the 
Cox Decree to construct or use the proposed Hatch 
Town Reservoir and such construction or use may only 
be made after proper application to the State Engineer 
and demonstration to him that the lands of plaintiffs 
have been drained and the nature of the use by plain-
tiffs of their waters has been changed to effect water 
savings and without in any manner interfering with the 
time and flow of water past the Kingston Station as 
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herein determined as belonging to the defendants. 
That the State Engineer should not permit the construc-
tion of such Hatch Town Reservoir until it has been 
shown, by actual drainage of the lands of th·e plaintiffs 
and substantial changes in the nature of the use of the 
waters by plaintiffs, that water savings have been effect-
ed in an amount which will not impair the vested rights 
of the defendants or any of them." (Italics added.) 
((7. That the State Engineer, in determining what 
if any water savings might have been effected by plain-
tiffs, should among other things find if: (a) Plaintiffs 
have in fact substantially lowered by drainage the water 
table in their meadow lands, and (b) Plaintiffs have 
discontinued the wasteful practice of applying excessive 
amounts of water to their lands, particular! y in the 
fall, winter and early spring, and (c) The savings have 
been effected while the plaintiffs are irrigating the same 
land, supplying the same culinary water and growing 
the same kind of crops as were grown prior to the 
changes, and not for seven months of the year but for 
each and every day of each and every year while such 
changes are in operation." (R. 128-129, 134-135). 
On the prior appeal the record showed that the expert 
witnesses for defendants professed to be ignorant of how the 
changes could be made to work suc~essfully without injuring 
the defendants. Now the defendants, who admittedly are un-
qualified to advise plaintiffs how to do the job, attempt to 
dictate to the plaintiffs by what methods the changes shall be 
made, even prescribing the engineering details. Defendants 
even have the audacity to demand that plaintiffs put in reverse 
the plan proposed by Dr. 0. W. Israelson, eminent irrigation 
authority and water conservationist. Defendants surely have 
not forgotten already that plaintiffs' water experts all testified 
that in order to effectuate water savings and to change the irri-
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gation practices, it is absolutely essential first to construct the 
reservoir-that reservoir storage is the key to water savings. 
Even defendants themselves admitted that having a reservoir 
results in less waste and a more efficient use of the water, for in 
their proposed finding of facts No. 22 (which the District 
Court adopted in substance) it is expressly admitted: 
tt22. That it has been conceded by all parties to this 
action and the Court finds that the construction and 
operation of both the Piute and Sevier Bridge Reservoirs 
has resulted in a more efficient use of water and has 
facilitated the administration of a substantial part of 
the Sevier River system; that it is also admitted by 
protestants in their answer and the Court finds that 
the construction and operation of the proposed reservoir 
near Hatch by plaintiffs would improve and make for 
a more beneficial use of the water by plaintiffs." (R. 
126). ' 
If the plaintiffs drained their lands before building the 
reservoir, as now demanded by defendants in their attempts 
to interfere with the irrigation economy of the plaintiffs, 
defendants would get that water which plaintiffs now· store in 
the ground, for there would be no storage reservoir in which 
the plaintiffs could hold an equivalent amount of water thus 
saved. When the abortive proposals of the defendants are 
scrutinized, it is obvious that they do not merely seek protection 
against imagined invasion of their vested rights by plaintiffs, 
for plaintiffs have never proposed to impair any vested rights 
of any person. What the defendants seek to do, if possible, is 
to deprive the plaintiff of a substantial amount of water which 
plaintiffs now use beneficially and which plaintiffs are entitled 
to use-water which has been distributed to plaintiffs for many 
years in the administration of the river under the Cox decree. 
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The proposed decree submitted by defendants was never 
designed to comply with the decision of this Court, but to 
nullify the decision of this Court. The District Court very 
properly rejected the defendants' proposed conclusions of law 
and proposed decree, for there are neither pleadings nor 
evidence to warrant the proposed restraining order and the 
other attempted adjudications of water rights against the 
plaintiffs which are so unconscionably demanded by the de-
fendants. The net effect of the proposed decree insisted on by 
defendants would be an adjudication to the effect that the 
proposed changes would interfere with the vested rights of 
the defendants, and a rejection of the change applications. 
By their unprecedented order, defendants would prevent the 
plaintiffs from ever building the reservoir, meddle into the 
irrigation practices of plaintiffs to the extent of ordering 
plaintiffs to do the exact opp~site of what their irrigation 
experts have recommended, and for all practical purposes 
the defendants would sabotage the entire scientific plan for 
a more efficient use of water contemplated through plaintiffs' 
proposed changes. The very nature of the proposed changes 
necessitate the construction of the reservoir at Hatch as the 
first step. The defendants seek to obstruct the taking of that 
first step by a restraining order which the District Court has 
no authority to enter and which the District Court properly 
rejected. 
CONCLUSION 
There is no merit to the appeal by defendants. Contrary 
to their bald assertions that the judgment ((deprives" them 
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of their vested rights, the judgment does not adjudicate any 
rights nor attempt to divest anyone of any rights. The judgment 
does just what the State Engineer should have done in the first 
instance-approve the change applications. Defendants do not 
point out any error in the judgment nor cite any authority to 
support their repeated charges of error. 
Defendants ask this Court to vacate the conclusions of 
law, but they do not point out any error. In fact, defendants 
refrain from quoting the conclusions of law, two of which 
are made for the benefit of defendants. 
Defendants even ask this Court to vacate the findings of 
fact, although the District Court in substance adopted all except 
one of the 24 proposed findings of fact submitted by defend-
ants. The Court properly rejected proposed finding No. 17 
which clearly contradicts the decision of this Court. 
The findings of fact, conclusions of law, and the judgment 
entered by the Honorable Lewis Jones, District Judge, comply 
with the mandate of this Court, and they do not disturb the 
vested rights of defendants or of any other person. We have 
not cited the cases which hold that the judgment and the con-
clusions of law should be read together, for in this type of 
case the judgment is limited to approval or rejection of the 
applications. 
The defendants attempted to lead the trial court into 
prejudicial error. The proposed conclusions of law and the 
decree demanded by defendants not only contradict the evi-
dence ,but they would nullify the decision of this Court and 
wreck the program outlined in the change applications and 
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also deprive plaintiffs of some of their water rights. The District 
Court declined to be led into error. 'rhe Court acted in accord-
ance with the decision of this Court and in strict accord with 
the other decisions of this Court and the statutes. 
The judgment of the District Court should be affirmed. 
Respectfully submitted, 
WILFORD M. BURTON and 
PAUL E. REIMANN, of 
McKAY, BURTON, McMILLAN & RICHARDS 
Attorneys for Plaintiffs and Respondents 
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